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OPINION

This case involves a petition to terminate the parental rights of a biologicd father to his
minor child. Minor child JD.M.B. (d.o.b. 9/22/90), was born to Portia Ann Letney Butler
(“Mother”) and respondent William Mark Butler (“ Father”) in Corinth, Mississippi. At thetime of
minor child’ sbirth, Father wasincarcerated in the Dyersburg County, Tennesseejail, awaiting trial
on multiple crimina charges. Father eventudly entered guilty pleas on two counts of Accessory
after thefact of Murder, one count of Arson, and one count of Attempted Grand Larceny. Father was



given consecutive sentences totaling 35 years, and has been continuously incarcerated since
approximately February 5, 1990. Respondent has twice been denied parole.

J.D.M.B. wasremoved from Mother’ shometo the care of petitioner, Tennessee Department
of Children’ sServices(“DCS”), in September 1991, upon evidencethat the child was dependent and
neglected.! Minor child hasresided in the same foster home since 1991. In March 2000, DCSfiled
a petition® to terminate the parental rights of Mother on multiple grounds, including willful
abandonment under T.C.A. 836-1-113(g)(1), substantial noncompliancewith apermanent parenting
plan pursuantto T.C.A. 8 36-1-113(g)(2), and the existence of persistent, unremedied conditionsin
Mother’s home such that return of the child to the home “would cause the child to be subjected to
further abuse and neglect.”® DCS's petition sought termination of Father’s parental rights on the
following grounds:

The Respondent, William Mark Butler, has abandoned the
referenced child, [J.D.M.B.], in that:

(&) William Mark Butler is incarcerated at the time of the
ingtitution of this proceeding and has willfully failed to support or
makereasonable paymentstoward the support of thechild or willfully
failed to visit the child for four (4) consecutive monthsimmediatdy
preceding such parent’s incarceration; and

(b) William Mark Butler has engaged in conduct prior to his
incarcerationwhich exhibitsawanton disregard for thewelfare of the
child.

! The Revised Permanency Plan for J.D.M .B. (“Plan”), dated March 26, 2002 and entered as part of the
Technical Record in this case, revealsthat J.D.M.B. was removed from Mother’s home “due to having cigarette burns
on hislegs, arms and back.” The Plan further notesthat Mother “did not give a clear explanation” asto how J.D.M.B.
received the burns.

2 We note that DCS'’s petition, as entered in the Technical Record, appears to be missing at least one page.

3 DCS'spetition also sought to terminate the parental rightsof Mother and Harold Bonner (“Bonner”) to minor
child S.M.L. (d.o.b. 6/3/88). According to DCS's petition, “no person is named as the father of [S.M.L.] onsaid child’'s
birth certificate, but Petitioner aversthat PortiaAnn L etney B utler has stated that Harold Bonner isthe biological father.”

Bonner’s parental rightsto S.M.L. wereterminated pursuant to an Order of Default entered on October 8, 2002.
Mother consented to the termination of her parental rights at a hearing before the juvenile court on April 15, 2002.
M other’ s parental rights were subsequently terminated pursuant to a Consent Order entered November 12, 2002. The
rights of either parentto S.M.L. are not at issue in the case at bar. Respondent, William M ark B utler, makes no claim
of parentd rightsasto SM.L.
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On March 28, 2000, the juvenile court for McNairy County, Tennessee, filed an Order
appointing a Guardian Ad Litem for JD.M.B.* Several days later, the court filed an Order
appointing counsel for Father as an indigent party in atermination of parental rights proceeding.

Mother and Father filed separate Answersto DCS s petition, each party denyingthat grounds
for termination of their respective parental rights existed, or that such termination was in the best
interests of J.D.M.B. Father subsequently filed a motion requesting that his case be severed from
those“of hisfellow co-defendants,” Mother and Bonner. Father filed an additional motion seeking
acontinuance of his case until after his scheduled hearing before the Mississippi Board of Pardons
and Paroles on August 10, 2000.

On June 30, 2000, Father filed a motion requesting that the juvenile court “enter an order
establishing the mode of William Mark Butler’ s participation in the hearing in this matter as set out
inT.C.A. Sec. 36-1-113, the mode of participation being discretionary with the court.” Finding that
Father’ sincarceration prevented respondent from attending the hearing in person, the court entered
an Order stating that the “only viable means of permitting” Father to participate in the petition
hearing was by teleconference.

DCSfiled an Amended Petition on July 13, 2000, adopting language utilizedin T.C.A. 8 36-
1-113(g)(6) (2001) to establish an additional ground in support of termination of Father’s parental
rights. The Amended Petition states:

That Respondent, William Mark Butler, has been confinedin
acorrectional facility by Order of the Court as aresult of a criminal
act, under a sentence of ten (10) or moreyears and that the child was
under the age of eight (8) years of age at the time the sentence was
entered by the Court.

On December 11, 2000, DCSfiled apetition to suspend the visitation rights of Mother asto
J.D.M.B. onthebasisthat visitation was contrary to the best interests and welfare of the minor child.
The juvenile court, in response to this petition, entered an Order modifying Mother’s visitation
rights, stating that any further visitation between Mother and J.D.M.B. “shall be at the discretion of
the [minor child].”

An initial hearing on DCS's termination petition was held before the juvenile court on
December 17, 2001. Father testified at the hearing viatelephone. At the hearing, Father testified
on direct-examination that he wanted custody of his son, and further noted that his current wife,
CynthiaButler, wanted J.D.M .B.tolivewiththefamily.> On cross-examination, Father testified that

4 For various reasons, the juvenile court was forced to appoint a substitute Guardian Ad Litem for J.D.M .B.
on three separate occasions.

> Father and Mother divorced on May 5, 1992. Father married Cynthia Butler on May 24, 2001.
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he last visited with his child on May 23, 1991, and further admitted that his last telephone
conversation with J.D.M.B. took place on September 29, 2001.

On May 16, 2002, DCSfiled aMotion for Review and Ratification of the Permanency Plan
prepared by petitioner with regard to J.D.M.B. Specifically, DCS requested that the juvenile court
review the plan, “ assess the compliance of all parties to the statement of responsibilities,” and “to
makethe dispostionit findsto bein the best interests’ of J.D.M.B. By Order entered June 6, 2002,
the court “ratified, approved and adopted” the Permanency Plan, and further determined that
temporary custody of J.D.M.B. “shall remain” with DCS.

A second hearing on DCS's termination petition was held on April 15, 2002. In an Order
entered November 12, 2002, the juvenile court terminated Mother and Father’ s parental rightsasto
minor child J.D.M.B., finding clear and convincing evidence that grounds for termination existed,
and that termination was in the best interests of the child. The court’s Order noted:

That Portia Ann Letney Buitler, through her atorney, advised
the Court that she was not going to contest the termination petition
and consented to the termination of her parentd rights. She stipulates
to the grounds named in the petition and agrees that it is in the best
interest of her children that her parental rights be terminated.

Thecourt terminated Father’ sparental rightson the groundsof willful abandonment pursuant
to T.C.A. 8 36-1-113(g)(1), “ constructive abandonment” on the basis that respondent “engaged in
conduct prior to incarceration which exhibits a wanton disregard” for the minor child, and failure
to remedy the conditions that led to the child’s removal from the home, noting that thereis “little
likelihood” that said conditions would be remedied in the near future such that return of the child
to the homewould, “in dl reasonable probability,” “ cause the child to be subjected to further abuse
or neglect.” Asfurther grounds for termination of Father’s parentd rights, the court noted:

That there is clear and convincing evidence that the
Respondent, William Mark Butler, has been confined in a
correctional facility under a sentence of ten (10) or more yearswhile
the child, [J.D.M.B.] was under age eight (8) at the time of the
sentencing.

In addition to finding clear and convincing evidence of grounds to support termination of
Father’ s parental rights, the court concluded that termination was in the best interests of the child.
Upon terminating Mother and Father’s parental rights, the court awarded full guardianship of
J.D.M.B. to DCS, with complete “authority to place the child for adoption and to consent to his
adoption in loco parentis”

Father appeals, presenting the following issues for review, as stated in his brief:



Whether the trial court’s findings regarding grounds for
termination of [Father’s| parental rights are supported by dear and
convincing evidence.

Whether the trial court’s finding that termination of the
parental rights of William Butler was in the best interest of his son,
[J.D.M.B.], [and] was supported by clear and convincing evidence.

Pursuant to T.C.A. 8 36-1-113(c)(1)(2) (2001), termination of parental rights must be based
on a finding by clear and convincing evidence that grounds for termination exist, and that such
termination is in the best interest of the child. Since this case was tried by the trial court sitting
without ajury, we review the case de novo upon the record with apresumption of correctness of the
findings of fact by thetrial court. Unlessthe evidence preponderates against the findings, we must
affirm, absent error of law. See Tenn. R. App. P. 13(d).

It isawell established premise that “[a] parent has afundamental right to the care, custody
and control of hisor her child.” Dep't of Children’s Servs. v. Wiley, No. 03A01-9903-Jv 00091,
1999 WL 1068726, at *3 (Tenn. Ct. App. Nov.24, 1999) (citing Stanley v. lllinois, 405 U.S. 645,
651, 92 S. Ct. 1208, 31 L. Ed. 2d 551 (1972)). A parent’sright to the care, custody, and control of
hisor her child is not absolute and may be terminated if justified by dear and convincing evidence
under the applicablestatute. Inre C.W.W., 37 S.\W.3d 467, 473 (Tenn. Ct. App. 2000) (citing Wiley,
1999 WL 1068726, at * 3 (citing Santosky v. Kramer, 455 U.S. 745, 769, 102 S. Ct. 1388, 71 L. Ed.
2d 599 (1982))). Termination of parental rights must be based on afinding, by clear and convincing
evidence, that the grounds for termination of rights have been established and the termination of
parentd rightsisin the best interest of the child. T.C.A. § 36-1-113(c)(1) and (2). In addition, in
order to terminate parental rights there must be a showing that the parent isunfit or that substantial
harmto the child will result if the parental rights are not terminated. I n Re Swanson, 2 S.W.3d 180,
188 (Tenn.1999) (citations omitted).

T.C.A.836-1-113(g) (2001) setsforth several groundssupporting thetermination of parental
or guardianship rights, including the foll owing:

(g) Initiation of termination of parental or guardianship rights may be
based upon any of the following grounds:
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(6) Theparent hasbeen confinedinacorrectional or detention facility
of any type, by order of the court as aresult of acriminal act, under
a sentence of ten (10) or more years, and the child is under eight (8)
years of age at the time the sentence is entered by the court.



Theexistence of any of the statutory basesdefined in T.C.A. 8 36-1-113(g) will support termination
of anindividual’s parental rights. Seeln re CW.W., 37 SW.3d 467, 473 (Tenn. Ct. App. 2000).

Father concedes that there is clear and convincing evidence to support termination of his
parental rights pursuant to the grounds set forth in T.C.A. 8 36-1-113(g)(6). To be precise, the
recordindicatesthat Father iscurrently serving athirty-fiveyear sentencefor Accessory after thefact
of Murder, Attempted Grand Larceny, and Arson. Father hasbeenimprisoned onthesechargessince
1991, at atime when J.D.M.B. was under eight years of age. On this basis, and in recognition of
Father’ sstipulation, we concludethat groundsfor termination of Father’ sparental rightsexist under
T.C.A. 8 36-1-113(g)(6).

Having determined that grounds for termination of Father’s parentd rights exist, we must
now examine whether there is clear and convincing evidence in the record to indicate that
termination of Fathe’ srightsisin the best interests of the minor child. Inits Order of November
12, 2002, terminating Father’s parental rights, the juvenile court analyzed the relevant factors set
forthin T.C.A. 8 36-1-113(i) (2001) in concluding that termination was in the best interests of the
minor child. Specifically, the court determined:

a) Respondents, Portia Butler and William Mark Butler, have failed
to make an adjustment of circumstance, conduct, or conditions asto
make it safe and in the children’ s best interests to be in the home of
the parents; and

b) Respondents, Portia Butler and William Mark Butler, have failed
to effect a lasting adjustment after reasonable efforts by available
socia services agencies for such duration of time that lasting
adjustment does not reasonably appear possible; and/or,

¢) Respondents, PortiaButler and William Mark Butler, havenot paid
child support consistent with the child support guidelines at any time
during the children’s custody in the Department.

d) Respondents, Portia Butler and William Mark Butler, have not
maintained regular visitation or contact with the minor children.

€) Respondent, William Mark Butler, has no meaningful relationship
with the minor child, [J.D.M.B.].

f) The effect of a change of caretakers and physical environment on
the children’s emotional and psychological condition isnot likely to
be beneficial to the children.



We find nothing in the record to preponderate against the juvenile court’s findings. In
addition to the determinations of the court set forth above, we note that Father has been imprisoned
on chargesof Accessory after thefact of Murder, Attempted Grand L arceny, and Arson since before,
or shortly after,J.D.M.B.’shirth. Father’slast visit with child, asof the December 17, 2001 hearing,
wason May 23, 1991. Priortothe December 17, 2001 hearing, Father’ slast tel ephone conversation
withJ.D.M.B. wason September 29, 2001. Thereisno evidenceintherecordtoindicatethat Father
maintains consistent visitation or phone contact with minor child. Most significantly, we note that
minor child is amost thirteen years of age, and has never lived with Father. According to the
Permanency Plan submitted as part of the record in this case, J.D.M.B. haslived in the same foster
home since 1991, “ gets along well with hisfoster parents,” andisfunctioning “at gradelevel.” For
these reasons, and in consideration of the reasons stated by the juvenile court in its November 12,
2002 Order, wefind clear and convincing evidence in the record to support the court’ s finding that
termination of Father’s parentd rightsisin J.D.M.B.’ s best interests.

The juvenile court’s order terminating father’s parental rights is afirmed, and the case is
remanded to the juvenile court for such further proceedings as are necessary. Costs of the appeal are
assessed to appellant, William Mark Butler, and his surety.

W. FRANK CRAWFORD, PRESIDINGJUDGE, W.S.



